
194

7 CFR Ch. X (1–1–04 Edition)§ 1135.8

(7) That portion of a regulated plant 
designated as a nonpool plant that is 
physically separate and operated sepa-
rately from the pool portion of such 
plant. The designation of a portion of a 
regulated plant as a nonpool plant 
must be requested in advance and in 
writing by the handler and must be ap-
proved by the market administrator.

§ 1135.8 Nonpool plant. 
See § 1000.8.

§ 1135.9 Handler. 
In addition to the handlers defined in 

§ 1000.9, handler shall include a person 
meeting the standards set forth in 
§ 1135.11.

§ 1135.10 Producer-handler. 
Producer-handler means a person who: 
(a) Operates a dairy farm and a dis-

tributing plant from which there is 
route disposition in the marketing area 
during the month; 

(b) Receives fluid milk products from 
own farm production or milk that is 
fully subject to the pricing and pooling 
provisions of the order in this part or 
another Federal order; 

(c) Receives at its plant or acquires 
for route disposition no more than 
150,000 pounds of fluid milk products 
from handlers fully regulated under 
any Federal order. This limitation 
shall not apply if the producer-han-
dler’s own farm production is less than 
150,000 pounds during the month; 

(d) Disposes of no other source milk 
as Class I milk except by increasing 
the nonfat milk solids content of the 
fluid milk products; and 

(e) Provides proof satisfactory to the 
market administrator that the care 
and management of the dairy animals 
and other resources necessary to 
produce all Class I milk handled (ex-
cluding receipts from handlers fully 
regulated under any Federal order) and 
the processing and packaging oper-
ations are the producer-handler’s own 
enterprise and are operated at its own 
risk.

§ 1135.11 Proprietary bulk tank han-
dler. 

Any person, except a cooperative as-
sociation, with respect to milk that it 
receives for its account from the farm 

of a producer in a tank truck owned 
and operated by, or under the control 
of, such person and which is delivered 
during the month for the account of 
such person to the pool plant of an-
other handler or diverted pursuant to 
§ 1135.13, subject to the following condi-
tions: 

(a) Such person must operate a plant 
located in the marketing area at which 
milk is processed only into Class II, 
Class III, or Class IV products; and 

(b) Prior to operating as a handler 
pursuant to this paragraph, such per-
son must submit to the marker admin-
istrator a statement signed by the ap-
plicant and the operator of the pool 
plant to which the milk will be deliv-
ered specifying that the applicant will 
be the responsible handler for the milk.

§ 1135.12 Producer. 
(a) Except as provided in paragraph 

(b) of this section, producer means any 
person who produces milk approved by 
a duly constituted regulatory agency 
for fluid consumption as Grade A milk 
and whose milk (or components of 
milk) is: 

(1) Received at a pool plant directly 
from the producer or diverted by the 
plant operator in accordance with 
§ 1135.13; or 

(2) Received by a handler described in 
§ 1000.9(c) or § 1135.11. 

(b) Producer shall not include: 
(1) A producer-handler as defined in 

any Federal order; 
(2) A dairy farmer whose milk is de-

livered to an exempt plant, excluding 
producer milk diverted to the exempt 
plant pursuant to § 1135.13(d); 

(3) A dairy farmer whose milk is di-
verted to a pool plant by a handler reg-
ulated under another Federal order if 
the other Federal order designates the 
dairy farmer as a producer under that 
order and that milk is allocated by re-
quest to a utilization other than Class 
I; 

(4) A dairy farmer whose milk is re-
ported as diverted to a plant fully regu-
lated under another Federal order with 
respect to that portion of the milk so 
diverted that is assigned to Class I 
under the provisions of such other 
order; and 

(5) A dairy farmer whose milk was re-
ceived at a nonpool plant during the 
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month from the same farm (except a 
nonpool plant that has no utilization of 
milk products in any Class other than 
Class III or Class IV) as other than pro-
ducer milk under the order in this part 
or any other Federal order. Such a 
dairy farmer shall be known as a dairy 
farmer for other markets.

§ 1135.13 Producer milk. 
Producer milk means the skim milk 

(or the skim equivalent of components 
of skim milk), including nonfat compo-
nents, and butterfat in milk of a pro-
ducer that is: 

(a) Received by the operator of a pool 
plant directly from a producer, a han-
dler described in § 1000.9(c), or a handler 
described in § 1135.11. All milk received 
pursuant to this paragraph shall be 
priced at the location of the plant 
where it is first physically received; 

(b) Received by a handler described 
in § 1000.9(c) or in § 1135.11 in excess of 
the quantity delivered to pool plants; 

(c) Diverted by a pool plant operator 
to another pool plant. Milk so diverted 
shall be priced at the location of the 
plant to which diverted; or 

(d) Diverted by the operator of a pool 
plant, a cooperative association de-
scribed in § 1000.9(c), or a proprietary 
bulk tank handler described in § 1135.11, 
to a nonpool plant, subject to the fol-
lowing conditions: 

(1) Milk of a dairy farmer shall not be 
eligible for diversion unless at least 
one day’s milk production of such 
dairy farmer has been physically re-
ceived as producer milk at a pool plant 
and the dairy farmer has continuously 
retained producer status since that 
time. If a dairy farmer loses producer 
status under the order in this part (ex-
cept as a result of a temporary loss of 
Grade A approval), the dairy farmer’s 
milk shall not be eligible for diversion 
until one day’s milk production has 
been physically received as producer 
milk at a pool plant; 

(2) Of the quantity of producer milk 
received during the month (including 
diversions) the handler diverts to 
nonpool plants not more than 90 per-
cent; 

(3) Two or more handlers described in 
§ 1000.9(c) may have their allowable di-
versions computed on the basis of their 
combined deliveries of producer milk 

which they caused to be delivered to 
pool plants or diverted during the 
month if each has filed a request in 
writing with the market administrator 
before the first day of the month the 
agreement is to be effective. The re-
quest shall specify the basis for assign-
ing overdiverted milk to the producer 
deliveries of each according to a meth-
od approved by the market adminis-
trator. 

(4) Diverted milk shall be priced at 
the location of the plant to which di-
verted; 

(5) Any milk diverted in excess of the 
limits prescribed in paragraph (d)(2) of 
this section shall not be producer milk. 
If the diverting handler, cooperative 
association, or proprietary bulk tank 
handler fails to designate the dairy 
farmers’ deliveries that are not to be 
producer milk, no milk diverted by the 
handler, cooperative association, or 
proprietary bulk tank handler during 
the month to a nonpool plant shall be 
producer milk. In the event some of the 
milk of any producer is determined not 
to be producer milk pursuant to this 
paragraph, other milk delivered by 
such producer as producer milk during 
the month will not be subject to 
§ 1135.12(b)(5); and 

(6) The delivery day requirement in 
paragraph (d)(1) and the diversion per-
centage in paragraph (d)(2) of this sec-
tion may be increased or decreased by 
the market administrator if the mar-
ket administrator finds that such revi-
sion is necessary to assure orderly 
marketing and efficient handling of 
milk in the marketing area. Before 
making such a finding, the market ad-
ministrator shall investigate the need 
for the revision either on the market 
administrator’s own initiative or at 
the request of interested persons if the 
request is made in writing at least 15 
days prior to the month for which the 
requested revision is desired effective. 
If the investigation shows that a revi-
sion might be appropriate, the market 
administrator shall issue a notice stat-
ing that the revision is being consid-
ered and inviting written data, views, 
and arguments. Any decision to revise 
the delivery day requirement or the di-
version percentage must be issued in 
writing at least one day before the ef-
fective date.
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